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- the Roles of States and Business Actors

Nearly half a century after the Stockholm Decla-
ration in 1972 that provided common principles
on the human environment, the United Nations
(UN) Human Rights Council adopted Resolution
48/13 on the Human Right to a Clean, Healthy
and Sustainable Environment (hereafter, right to
a healthy environment) in October 2021.! While

RECOMMENDATIONS

the UN General Assembly has not yet adopted
the right to a healthy environment, the council’s
near-unanimous recognition signals a heightened
global interest in strengthening the legal obliga-
tions of duty bearers including states and busi-
ness actors to tackle the triple planetary crises
including climate change, biodiversity loss and
toxic pollution that threaten life on earth and
human rights.

® UN member states should recognise and adopt the right to a healthy environment at the General
Assembly and thereby accelerate multilateral and regional efforts to strengthen environmental gover-
nance that ensures a clean, healthy, and sustainable environment for all.

® Business actors should fulfil their duty-of-care obligations to protect the environment and human
rights that transcends national boundaries, in line with the Framework Principles of Human Rights
and the Environment. This entails obligations to assess, prevent, and mitigate environmental harm
and human rights risks, including the right to a healthy environment across value chains.

@ Business actors should ensure effective and timely remedy for business-affected communities in
line with the UN Guiding Principles on Business and Human Rights, as well as the Framework Princip-

les on Human Rights and the Environment.

@ Business actors should fulfil their procedural obligations related to environmental and human
rights in accordance with existing regulations and human rights responsibilities. This includes mea-
ningful engagement with human rights and environmental defenders to assess and mitigate risks.

From the periphery to the core

Business actors’ duty-of-care obligations

Towards a healthy planet for all

2
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Addressing environmental harm
and human rights risks 4
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The right to a healthy environment is par-
ticularly pertinent for individuals and groups
whose lives are exposed to and threatened by
environmental harm induced by business activi-
ties worldwide. When universally recognised
by UN member states, this resolution has the
potential to provide an overarching rights-based
framework to hold duty bearers accountable to
long-standing environmental harm that threat-
ens the full enjoyment of human rights. It also
strengthens obligations of duty bearers to respect
human rights including the rights to life, liberty
and security of all human rights defenders work-
ing on environmental matters.

This paper elucidates expected effects of the
resolution, especially for business actors, based
on an analysis of policies and ongoing discus-
sions that led to the recognition of the right to
a healthy environment. It draws on Resolution
48/13 and the interrelated Framework Prin-
ciples of Human Rights and the Environment
adopted by the Human Rights Council in 2018
that emphasises business actors’ obligations
to respect and protect the environment across
value chains, which is a critical foundation of
the enjoyment of substantive human rights.
Additionally, both the Resolution and the Frame-
work Principles highlight the need for business
actors to fulfil their procedural obligations such
as providing public access to information about
environmental matters, enabling the participa-
tion of local communities affected by business
operations, as well as providing effective and
timely remedy to business-affected communi-
ties.2 Business actors’ procedural obligations are
particularly important in the face of escalating
threats and violent attacks against individu-
als and groups defending the environment and
human rights. As duty bearers, business actors
must progressively improve their due diligence,
which should transcend national boundaries to
address the planetary crises and safeguard the
right to a healthy environment for all.

For decades, scientists and civil society organisa-
tions have documented countless cases of envi-
ronmental injustice around the world in which
local populations and ecosystems are affected by
pervasive pollution and toxic hazards created by
business activities. Scholars and environmental
activists frequently refer to places that experi-
ence such environmental harm as modern-day
sacrifice zones, where states and business actors
neglect inhabitants exposed to life-threatening
environmental conditions.? Global climate change
adds a further dimension to these environmental
injustices. According to the Intergovernmental
Panel on Climate Change, the intensified effects
of climate change are already aggravating living
conditions around the world.4

Faced with the triple planetary crises of cli-
mate change, biodiversity loss and pervasive
pollution, the landmark adoption of the United
Nations (UN) Human Rights Council’s Resolution
48/13 on the Human Right to a Clean, Healthy,
and Sustainable Environment on 8 October 2021
reflects the growing momentum to address long-
standing environmental injustices (Figure 1).
Building on foundations of environmental and
human rights frameworks, the resolution brings
the issue of environmental protection from the
periphery to the core of human rights.> While
the UN General Assembly has not yet recognised
the right to a healthy environment, Resolution
48/13 offers a glimmer of hope for individuals
and groups whose lives and human rights have
been affected by environmental destruction.
Universal recognition of the right to a healthy
environment has the potential to provide an over-
arching rights-based framework that would allow
rightsholders to legitimately claim their right to
a healthy environment and hold duty bearers
accountable to environmental harm that threat-
ens ecosystems and life on the planet.



Fig 1. Right to a Healthy Enviroment
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The right hailed in Resolution 48/13 builds on the
foundation of the 1972 Stockholm Declaration and
reflects years of efforts by multiple state and non-
state actors to promote a rights-based approach
to environmental protection (Appendix 1). The
resolution also mirrors ongoing global and
regional discussions to improve environmental
governance. This includes UN General Assembly
Resolution 72/277 from 2018, which sought to
strengthen global institutions, for example by
adopting an international treaty on environmen-
tal protection known as the Global Pact for the
Environment.® Separate ongoing discussions to
create a binding international treaty on busi-
ness and human rights further stipulate business
actors’ duty-of-care obligations to respect and
protect human rights. The obligations in the cur-
rent draft include the right to a clean, healthy,
and sustainable environment.”

In addition, there are other discussions,
including the legislative proposal of the European
Union (EU) on Corporate Sustainability Due
Diligence;® proposals by the Council of Europe

to add protocols to both the European Conven-
tion on Human Rights and the European Social
Charter;° as well as discussions to include ecocide
in the Rome Statute on the International Crimi-
nal Court as a new category of international crime
against humanity.’* Combined, these discussions
and the Resolution 48/13 heighten the duty-of-
care obligations of states and business actors to
proactively apply the precautionary principle to
identify, prevent and mitigate (as well as remedy)
environmental harm that threatens ecosystems
and life. Both states and business actors therefore
have substantive obligations to protect the envi-
ronment and human rights.

The resolution also highlights the proce-
dural obligations of states and business actors in
accordance with other international and regional
institutions such as the Aarhus Convention and
the Escazti Agreement that define regional stand-
ards on public access to information and partici-
pation (see Box 1). These obligations associated
with ensuring the full enjoyment of the right to a
healthy environment include providing access to
environmental information, enabling meaningful
public participation in environmental decision
making, and securing access to justice and timely
remedies for individuals and groups affected by
business operations.*

Box 1. Legislations on environmental information

The UN Economic Commit-

tee for Europe developed the
Aarhus Convention (or Conven-
tion on Access to Information,
Public Participation in Decision
Making and Access to Justice
in Environmental Matters) in
1998 and it entered into force
on 30 October 2001.*% This
convention guarantees the
right of public access to envi-

ronmental information and
requires public authorities to
communicate such information
in a comprehensible manner.
In 2018, the Economic Com-
mission for Latin American and
i Caribbean Region developed
the Regional Agreement on
Access to Information, Public
Participation and Justice in
Environmental Matters in Latin

America and the Caribbean
(known as the Escazu Agre-
ement), which entered into
force on 22 April 2021.% It
seeks to prevent conflict and
achieve informed and inclu-

i sive decision making, as well
as improve duty bearers’
accountability to uphold their
obligations related to the envi-
ronment and human rights.



Resolution 48/13, together with the Framework
Principles of Human Rights and the Environment
recognised by the Human Rights Council in 2018,
call on business actors to respect human rights
including the rights to life, liberty and security

of all human rights defenders working on envi-
ronmental matters (see Box 2).4 In concordance
with ongoing legislative discussions on Corporate
Sustainability Due Diligence in the EU, business
actors are expected to improve their duty-of-care
performance across value chains. This includes
taking necessary actions to identify, prevent,

and mitigate existing and potential risks of envi-

ronmental harm and human rights violations.!
The EU’s current legislative proposal suggests
that business actors will be held liable for fail-
ing to perform duty-of-care obligations, includ-
ing taking reasonable measures to prevent and
mitigate environmental harm and human rights
risks.® Such legislation would require business
actors to be vigilant about environmental and
human rights risks, develop due diligence poli-
cies, and take actions to prevent and redress envi-
ronmental injustices in their business operations
throughout the value chain (Figure 2).

Box 2. Framework Principles of Human

Rights and the Environment

The UN Human Rights Council
adopted the 16-point Fram-
ework Principles on Human
Rights and the Environment in
2018. The work, led by John
Knox (UN Special Rapporteur
on Human Rights and the
Environment, 2012-2018),
provides a framework for

Resolution 48/13 has broadened the normative
scope of human rights and strengthens ongoing
discussions on due diligence practices, especially
those performed by business actors.”” While vari-
ous processes including the universal adoption

of the right to a healthy environment, as well as
discussions on global environmental governance
are ongoing, the adoption of Resolution 48/13 has
already increased the impetus to hold business
actors liable for neglecting their substantive and
procedural obligations related to the environment
and human rights. The procedural obligations of

stipulating duty bearers’ core
' human rights obligations in

+ the context of environmental
protection. The Framework
Principles summarise the
substantive and procedural
obligations of duty bearers to
uphold the right to a healthy
environment. The highlighted

principles are not exhaus-
tive and considered to bring
coherence to existing body of
institutions. These principles
are considered to evolve and
refined in accordance with
changes in the relationship
between human rights and
the environment.

business actors are particularly important in the
context of escalating attacks against environmen-
tal and human rights defenders.*

While many business actors may already assess
environmental and human rights risks in their
value chains, they frequently neglect the links
between them. As a result, the most vulnerable and
marginalised populations often remain exposed
to environmental harm caused by business opera-
tions and continue to face obstacles to justice and
rightful remedy.* A report by the European Coali-
tion for Corporate Justice discusses the challenges
of redressing environmental injustices that tran-
scend national jurisdictions. 2° It highlights two
court cases, Arica Victims versus Promel in Chile
(2007) and Arica victims versus Boliden Mineral
AB (2013), in which generations of community
members in Arica, Chile suffered from severe



Fig 2. Obligations of Duty Bearers

Substantive Procedural
Obligations Obligations

e Ensure affordable,

7 . .

(o] ¢ Prevent and reduce reliable ar_ld tlmely_

- ket el e . access to information

© i e Ensure meaningful

- e Identify, assess participationin

7] and monitor {  enviromental
enviromental /  decision making
standards /e« Protect defenders

¢ Identify and assess risks
¢ Prevent, mitigate and
account for and remediate
environmental harm

¢ Respect defenders

Enforcement and
Implementation

¢ Implement and
enforce strong
environmental and
human rights laws
and policies

¢ Reduce enviromental
harm and injusticies

e Enact, implement and
enforce humanrights and

environment due diligence

e Mitigate and redress
enviromental harm
and injustice



health effects caused by exposure to toxic waste
that a Swedish multinational company exported
to Chile between 1984 and 1985. A 2009 deci-
sion of the Chilean Supreme Court required the
host company, Promel, to clean the contaminated
area, but it failed to comply due to bankruptcy.
Alegal case was filed at a Swedish district court
but dismissed in 2013. The decision was appealed
in Sweden but further dismissed by the court of
appeal in 2019 on the ground that the negligent
act that gave rise to the alleged environmental
harm had passed the statute of limitations.>!

The legal cases brought forward by Arica vic-
tims exemplify that constitutions and national
courts have thus far had a limited ability to force
polluters to pay to redress intergenerational
environmental harm that transcends national
boundaries.?? The cases also demonstrate the
legal barriers faced by local communities seeking
timely and effective remedy for environmental
harm instigated by a chain of business actors in
different jurisdictions. They illustrate the limita-
tions of the existing institutions that allow duty
bearers to maintain the status quo and enable
business actors that fail to uphold their substan-
tive obligations to file lawsuits against rights-
holders to silence their claims.? Such lawsuits
violate the principles of the Aarhus Convention
and the Escazt Agreement, which seek to secure
procedural rights for rightsholders to hold duty
bearers accountable for current and potential
environmental harm that negatively affects the
present and future generations’ right to a healthy
environment. The Arica victims’ cases also high-
light the failures of duty bearers, including states
and business actors, to perform their duty-of-care
obligations in line with the Framework Principles
on Human Rights and the Environment.

Resolution 48/13 represents the culmination of
decades of efforts to recognise the need to redress
long-standing environmental injustices and
address the planetary crisis that affects all lives
on the planet. While the Human Rights Council’s
near-unanimous recognition of the resolution

is a historic achievement, UN member states

must also recognize it in the General Assembly to
secure its universal significance. Multilateral and
regional collaborations by state actors are par-
ticularly needed to redress the extra-territorial
effects of environmental harm and ensure that
the rights-based framework is applied to safe-
guard the right to a healthy environment for all.

State actors also need to ensure procedural
rights. Rightsholders cannot effectively claim
the right to a healthy environment unless they
are adequately represented and able to meaning-
fully participate in decision-making processes
without repercussions. There is an urgent need to
ease barriers including access to effective justice
and timely remedy for defenders without being
threatened, attacked, or killed.>

It is also essential for duty bearers to accel-
erate the implementation of the Framework
Principles on Human Rights and the Environ-
ment. Business actors should enact, implement,
and enforce human rights and environmental
due diligence across value chains to protect the
right to a healthy environment. As duty bearers,
business actors have substantive obligations to
identify, prevent, and mitigate environmental
harm that threatens human rights. They also
have procedural obligations to provide necessary
information and allow public participation, with
a particular focus on vulnerable and marginal-
ized populations. In addition, they are obliged to
remedy existing and potential risks to environ-
mental harm that threaten fundamental human
rights. The use of threats and attacks against
individuals and groups claiming their rights to
a healthy environment must be condemned and
prevented at all costs.



Appendix 1.
Relevant Guidance and Agreements

Global

UN Resolution 48/13, The Human Right to a Clean, Healthy and Sustainable Environment (2022)
UN Resolution 75/220, Harmony with Nature (2020)

UN Resolution 72/277, Towards a Global Pact for the Environment (2018)

UN Framework Principles on Human Rights and the Environment (2018)

UN Resolution 66/288, Future We Want (2012)

UN Guiding Principles on Business and Human Rights (2011)

Rio Declaration, on the Environment and Development (1992)

Stockholm Declaration, on Human Environment (1972)

Universal Declaration of Human Rights (1948)

Europe

® EU legislative proposal on Corporate Sustainability Due Diligence (2022)

® EU Regulation on the Establishment of a Framework to Facilitate Sustainable Investment (2020)
® EU Directive as Regards Disclosure of Non-financial and Diversity Information by Certain Large
® Undertaking and Groups (2014)

@ Aarhus Convention (1998)

Latin America
@ Escazu Agrreement (2018)
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